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BEFORE THE

jfeberal Q[:OlUll1Unications Q[:ol1l1uission
WASHINGTON, D.C. 20554

In the Matter of

UnblUldled Access to Network Elements

Review of the Section 251 UnblUldling
Obligations of hIcmnbent Local Exchange
Carriers

)
)
)
)
)
)
)

WC Docket No. 04-313

CC Docket No. 01-338

COMMENTS OF WORLDNET TELECOMMUNICATIONS, INC.

WorldNet TelecOlmmuucations, hIC. ("WorldNet"), through its undersigned counsel,

hereby respectfully submits the following comments in the above captioned docket. 1

I. SUMMARY

The facts in Puelio Rico clearly demonstrate that, whatever the state of competition in the

rest of the countly, the conditions suppOliing robust, ilTeversible facilities-based competition do

not exist in Puelio Rico. Although it has been almost lune years since the passage ofthe

TelecOlmmnucations Act of 1996 ("Act"), little progress has been made in intl'oducing facilities-

based competitive telecommmucations services in Puelio Rico.2 Rather, as the

Telecommmucations RegulatOlY Board of Puelio Rico ("Puelio Rico Board" of "Board")

recently found in its investigation into enterprise switclung impainnent in Puelio Rico (" Waiver

1 Unbundled Access to Netvvork Elements, Review ofthe Section 251 Unbundling Obligations ofIncumbent Local
Exchange Carriers, we Doc. No. 04-313, ee Doc. No. 01-338, Order and Notice of Proposed Rulemaking, FCC
04-179 (reI. Aug. 20, 2004) ("TRO Remand NPRM").

2 47 u.s.e § 151 et seq.; see Affidavit of Robeli Walker at ~ 16, attached hereto as Exhibit A ("Walker Aff").

1



Petition Proceeding"),3 the telecomllllUllcation market in Puetio Rico is "more embryonic than

conesponding markets on the mainland,,4 and competitors attempting to gain access to the

critical incumbent local exchange canier ("ILEC") facilities necessary for the provision of

ubiquitous facilities-based telecon1ll1lmications services must contend with an incmnbent with a

"consistent track record ofbeing unprepared, mnnterested, and incapable ofproviding wholesale

services as and when required or promised. ,,5

Puetio Rico Telephone Company, hIC. ("PRTC" or "hIcmnbent"), the only incumbent

catTier in Puetio Rico, is controlled by Verizon Commmncations, hIC. ("Verizon") atId is the

monopoly provider of local eXChatIge services atId access services atId the dominatlt player in

interexchange service in Puetio Rico;6 However, the protections of Section 271 of the Act,

wInch were designed to condition the provision of long distatIce services by ILECs on, atnong

other things, the provisi01nng ohmbundled network elements ("UNEs") to competitors, have

never been applied to PRTC, thereby affording it with lmrestrained access to both the local and

long distatlCe markets in Puetio Rico without having to meet the mat'ket opetnng requirements of

Section 271.7

Consequently, the growth of competition in Pumio Rico has been slower and less robust

thatl on the mainlatld. As a matter of fact, Puetio Rico has only one active facilities-based

3 FCC's Triennial Review Order, Review ofHigh Capacity Business Customer Location Switching, Before the
Telecommunications Regulatory Board of Puerto Rico, Case No. JRT-2003-CCG-0004 (" Waiver Petition
Proceeding") .

4 Waiver Petition ofthe Telecommunications RegulatOl)l Board ofPuerto Rico for Ente7prise S",vitching
Impairments in Defined Puerto Rico Markets, CC Doc. Nos. 01-338, 96-98, 98-147, Order and Notice ofProposed
Rulemaking, FCC 04-179, p. 5 (filed December 30,2003) ("Waiver Petition").

Waiver Petition at 23.

6 Walker Aff. at ~ 14.

7 47 U.S.c. § 271(c)(2)(B); see Authorization ofCommon Carrier Facilities to Provide Telecommunications
Services Ofj"the Island ofPuerto Rico, CC Doc. No. 86-309, Report and Order, 2 FCC Red. 6600 (1987) ("PRTC
Long Distance Order").
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CLEC,8 and, of the six companies that are celiified by the Board to operate as resellers in Puelio

Rico, WorldNet is the largest reseller and is believed to be the only active UNE-P provider with

a locally-based sales and support stafe Moreover, San Juan ranks nearly last among major U.S.

cities in te11.11S oftelecOllli11lU1ications competition despite its status as the 27th largest

metropolitan statistical area in the United States. lO Indeed, while local competition has

flomished on the mainland, it has languished on the island as the hlcmubent continues to

maintain a service monopoly throughout Puelio RicO. 11 PRTC operates approximately 1.3

million lines. hl contrast, WorldNet operates approximately 45,000 lines, accounting a mere 3%

of the local market.

The Commission must act upon the clear evidence of impai1111ent that exists in Puelio

Rico to keep the full spectl1.U11 of unbundled network elements, including mass market switching,

available to competitors. Further, the Commission must retain a meaningful and continuing role

for the Puelio Rico Board, which as the state regulator tasked by the Puelio Rico Legislatme

with opening the Puelio Rico market to competition,12 deals with these issues on a day-to-day

basis and is in the best position to lU1derstand the local market conditions in Puerto Rico. TIns

action will allow the conditions necessmy for the creation of sustainable facilities-based

competition to develop in Puerto Rico.

8 Of the eight CLECs that are celufied by the Board to provide teleconnmmications services, only one facilities­
based CLEC, Centemlial Puelio Rico License Corp Wireline ("Centemlial"), is active in Puelio Rico. See Walker
Aff at~ 17.

9 Id.

10 Id. at ~ 16.

11 !d. at ~ 20; See Solicitud de Comentarios en Torno a Dominio de Mercado en la Prestacion de Servicios de
Telecomunicaciones, Case No. JRT-2000-CCG-0003, Resolution and Order on Reconsideration, 8 (Dec. 22, 2000);
Solicitud de Comentarios en Torno a Dominio de Mercado en la Prestacion de Sel1Jicios de Telecomunicaciones,
Case No. JRT-2000-CCG-0003, Resolution and Order, 9 (Sept. 6,2000), (collectively "Market Power Orders").

12 Puelio Rico Law 213, Approved Sept. 12, 1996, Statement ofMotives ("Law 213") (giving the
Teleconnmmications Regulatory Board of Puelio Rico the task of, among other things, promoting facilities based
competition in Puerto Rico).
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II. BACKGROUND

Headqu31iered in S311 JU311, Puelio Rico, WorldNet is a relatively small company,

cUlTently employing about 70 people, with operations only in Puelio Rico. WorldNet has no

affiliations with any other comp311Y. WorldNet clUTently provides local311d long dist311ce

telephone and data services to customers throughout Puelio Rico. To date, WorldNet has

expended signific311t resources 311d made considerable economic investments in the Puelio Rico

m31"ket. hldeed, WorldNet has for the past five yems made the Subst311tial conmlitment

necess31Y to develop the org31llzation, back office, sales, mmketing, 311d regulatOlY systems 311d

processes required to offer its customers state of the 31i telecommlUllcations services with a level

of service 311d quality above and beyond that offered by the hlcumbent. WorldNet is in the last

phase of completing its state-of-the-31i ass that will be the most adv311ced web-based service

system in Puelio Rico. TIllS system will allow Puerto Rico customers the unprecedented

efficiency of ordering service 311d repOliing trouble over the hlte11let without even making a call.

hlitially, WorldNet provided its services exclusively through resale. However,

WorldNet's business pl311 has always 311ticipated migrating its resale services to UNE-P 311d

ultimately, if 311d when the necessary conditions 31"e in place, such as ability to efficiently

collocate switches 311d perfonn hot-cuts, migrate these circuits to its own switch. Within the last

yem, WorldNet has st31ied the first step in tIllS migration process by moving its resale circuits to

UNE-P. 13 WorldNet is also in the pla111llng stages of its facilities-based deployment, and is

scheduled to deploy its first facilities in Fall 2005. However, the success of tllls deployment is

dependent upon the hlclUnbent providing me31llngful and efficient interconnection as well as

provisioning of necessary inputs, such as, at a minimum, loops, cross connects, tr311spOli,

13 WorldNet relied on tillS fimdamentallinchpin of the Congressional menu onocal competition options lUlder tile
Act. WorldNet looks to UNE-P as a transition strategy to a more facilities-based approach.
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collocation, signaling and nmnber portability in a reliable manner. Without these critical

elements - or without a viable combination ofUNEs including, switching, loops and transpmi

(e.g., UNE-P) -- WorldNet may no longer be in a position to serve its customer base in Puelio

Rico.

Due to persistent lack of cooperation :limn PRTC, even accomplishing tIus ilutial

migration from resale to UNE-P has taken years and has required that WorldNet expend

considerable energy, resomces, and money. 14 It also has required, among other things, filing

formal complaints15 and arbitration of interconnection agreements with the Board lUlder section

252 of the ACt. 16 However, many core problems still remain, including the Incumbent's

complete lack of any operational experience providing loops, cross-connects and hot-cuts, acute

and persistent problems with providing timely access to collocation as well as an inability to

deliver accurate billing, ordeling and preordering infonnation. 17 And WorldNet anticipates that

due to the increased technical complexity involved, obtailung the level of wholesale services

necessary to accomplish a migration to UNE loops ("UNE_L") will prove even more difficult

than the migration from resale to UNE-P.

Access to UNEs, including UNE switc1ung (both mass market and enterplise), remains

essential if the conditions neceSSalY for viable facilities-based competition aloe ever going to take

root in Puelio Rico. In light of the absence of ally sigJufiCallt CLEC deployment of local

14 WalkerAff. at~ 10.

15 See WorldNet Telecommunications, Inc., Plaintiffv. Puerto Rico Telephone Company, Inc., Respondent, Case
No. JRT-2003-Q-0174; WorldNet Telecommunications, Inc., Plaintiffv. Puerto Rico Telephone Company, Inc.,
Respondent, Case No. JRT-2003-Q-0143; WorldNet Telecommunications, Inc., Plaintiffv. Puerto Rico Telephone
Company, Inc., Respondent, Case No. JRT-2002-Q-0076 (2003).

16 See Petition ofWorldNet Telecommunications, Inc., Petition for Arbitration Pursuant to Section 47 Us.c. 252(b)
ofthe Federal Communications Act and Section 5(b), Chapter IlL ofthe Puerto Rico Telecommunications Act,
Regarding Interconnection Rates, Terms and Conditions with Puerto Rico Telephone Company, Inc., Docket No.
JRT-2003-AR-0001 (2004).

17 Waiver Petition at 20.
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switching, CLECs in Puelio Rico do not now have an altemative to the Incumbent's switching

for providing services. I8 hI fact, CLECs have deployed only three percent of the local switches

in Puelio Rico, and there is only one switched-based CLEC in the entire Conunonwealth. I9

FlllihelIDore, as of January oftlus year, not one CLEC in Puerto Rico was providing switched

services using UNE_L,20 and the only CLEC to deploy its own switches on the islands had to

wait over tlu'ee years to have a single collocation space delivered.21 These obvious operational

impainnents on their own amply justify a finding by the Commission that CLECs are impaired

without access to UNE facilities in Puerto Rico.

III. DISCUSSION

A. Revisions Are Necessary to the Commission's Impairment Analysis to
Comply with USTA II.

The TRO Remand NPRM, among other tlungs, seeks comment on the necessmy changes

to the Conunission's lUlbundling fi:mnework, given the guidm1ce ofthe U.S. COllli of Appeals for

the D.C. Circuit's decision in USTA v. FCC 11,22 ("USTA 11'). h1 USTA II, the COllli vacated

certain unbundling rules promulgated by the Conm1ission in its Triennial Review Order23 on the

grounds that the COllli believed that the COlmnission impennissibly delegated to the states final

18 Waiver Petition at 15 - 16.

19 Id. at 16.

20 !d. at 17. It is Wor1dNet's lmderstanding that PRTC may have commenced providing very limited UNE-L
services to Centennial approximately six months ago. However, even tins linnted provisioning took over tln'ee years
to accomplish.

21 Id. at 21 - 22.

22 359 F.3d 554 (D.C. Cir. 2004).

23 Triennial Review Remand NPRM at ~15; Review ofthe Section 251 Unbundling Obligations ofIncumbent Local
Exchange Carriers, Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996,
Deployment ofWireline Services Offering Advanced Telecommunications Capability, CC Docket Nos., 01-338, 96­
98,98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd
16978 (2003) ("Triennial Review Order"), corrected by Errata, 18 FCC Rcd 19020 (2003).
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decision-making authOlity granted by Congress exclusively to the COlllillission.24 The Comi

fmiher ruled that the Commission cannot delegate the authOlity to malce final determinations

regarding UNE availability to the states. Rather, the Commission must remain the ultimate

arbiter ofthese issues. However, state cOlllinission can playa vital role in such areas as market

definition and the development of a factual record as to whether competition is impaired without

access to a paIiicular UNE in a given market. State cOlllinissions are well suited to fulfill this

fact-finding role given their inherent familiaIity with localized competitive conditions.

Neve1iheless, aI1Y such factual detenninations should be subject to periodic review by the

COlllillission, given the highly dynaIIDc nature of the telecOIl1lTIlmications competitive

maI·ketplace.

hl the Triennial Review Order the Commission recognized the impOliaI1Ce of state

commissions as the regulators with the closest ties to particular markets to fulfilling its objectives

regarding UNEs and endeavored to give the states a central aIld continuing role in implementing

these objectives.25 While the Comi in USTA II ultimately struck down the method the

COlllilussion employed to aclueve its goal of state involvement in detenniIung UNE availability,

the ends it sought to aclueve were nonetheless appropliate aIld in keeping with the goals of the

Act. hldeed, the Act expressly recogIuzes the critical role that state connnissions play in

24 USTA IL 359 F.3d at 568. Specifically, the Comt vacated the Commission's rules governing mass market
switching and dedicated transpOlt after finding that, absent the facts that the Conmrission had directed the state
commissions to determine, the Conmrission did not make a sufficiently granular fachml detenllination in keeping
with the requ:iJ:ements of the Comt's prior ruling in its 2002 decision in USTA v. FCC, 290 F.3d 415 (D.C. Cir.
2002) ("USTA f'). USTA IL 359 F.3d at 568 - 571, 574. And, although the Comi did not specifically vacate the
Commission's rules regarding high capacity enterprise loops, it did create significant unceliainty with regard to the
legality of the Conllnission's enterprise loop rules. See TRO Remand NPRM at ~ 1 n. 6.

25 See Triennial Review Order at ~ 191 et seq.
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developing a competitive market for local telecommmncations services and expressly preserved

an active role for states?6

With these general plinciples in mind, WorldNet proposes the following modifications to

the Commission's unbundling procedures. First, the Commission should malce a prompt

detemlination regarding the availability ofUNEs in specific geographic locations to the extent

relevant facts are submitted in tIus proceeding. Thereafter, state COlllillissions should have the

opportunity to perfonn the fact-finding function in the process of detennining UNE availability.

However, the Comnussion must recogluze that some state cOlllinissions may be lU1willing or

unable to fulfill tIus role. Accordingly, WorldNet proposes an approach analogous to the

jmisdiction to resolve pole attachment complaints under Section 224(c) of the Commmucations

Act,27 Under this approach, any state COlllillission should be authOlized to issue findings of fact

in connection with an impainnent showing upon celiification to the COlllinission that the state

Comnussion:

I) Is ready and willing to consider impainnent petitions filed by any CLEC
operating within that state;

2) Is prepared to conduct appropliate fact-finding proceedings to develop a
record on such localized, granular market conditions as the Commission
might specify; and

3) COlllinits to submit its wlitten findings of fact on all relevant issues to the
Commission within 120 days after a paliy files its petition with the state
conU1USSlOn.

Any such factual record developed by the state conunissions would be submitted to this

ConU1lission, wluch would have final authOlity to issue all unbundling order witlun 60 days

thereafter. In cases where the state COlllilussion is not ce1iified to malce such factual

26 See, e.g., 47 U.S.C. §§ 251(d)(3), 252(b).

27 47 U.S.c. § 224(c).
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detennillations, calTiers could file their lUlbundling petitions directly with the Commission, and it

should commit to resolve such petitions within 180 days.

B. The Existing Factual Record Supports Impairment Findings in Puerto Rico.

While the Comi specifically found that the Commission had not conducted the market-

specific analysis required lUlder USTA 1, it did not find fault with the criteria and analysis the

Commission employed in making the general findings based on the limited factual record at its

disposal. Rather, the Comi found fault with the COlllinission malung a national finding based

upon a mixed record that it believed the COlllinission itself implicitly lUlderstood "could not

suppOli an lUldifferentiated nationwide impainnent finding. ,,28 Fmiher, while the Comi did not

rule on the COlllilllssion's definition of impainnent, it generally fOlUld that the definition was

sufficient to the extent that it plausibly connects factors related to natural monopoly

characteristics, including "operational balTiers to entry within the sole plimal)' control of the

ILEC.,,29 Nor did the Comi find fault with the Commission's treatment of intennodal

altematives.3o hl sum, the Comi noted that the Conllnission's definition "finds concrete

mealllng only in its application .... ,,31

The facts relating to the impainnent competitors face without access to UNE switching,

transpOli, high capacity loops alld entrallCe facilities in PUe1io Rico aloe clear all overwhehning

based upon even the minimal cliteria that the Conllnission has previously employed alld that has

not been disturbed by the comis. The COlllinission should apply tIns Salne allalysis to the facts

peliailllng to Puelio Rico to reach the lUlavoidable conclusion that competitors in PUe1io Rico aloe

28 USTA II, 359 F.3d at 570.

29 Id. at 572 (citation omitted).

30 Id. at 572 - 73.

31 Id. at 572.
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impaired without access to the full alTay of UNEs previously made available by the Commission

and made available by ILECs on the mainlalld. There is probably no cleal"er case of impainl1ent

allywhere based upon just these minimal stalldards.

1. Puerto Rico is a Distinct Market with Unique Market Conditions.

The D.C. Circuit in both USTA I alld USTA II has directed the COlllil1ission to review the

issue ofUNE availability on a geographic market basis.32 Regal"dless of ally Challges

implemented by the COlllil1ission to its generallUlbmldling framework in response to the USTA II

decision, WorldNet submits that a compelling and dispositive factual record has ah"eady been

developed to demonstrate the muque CirClUl1stallCeS present in the Puelio Rico

telecOlllimuucations mal"ket alld how competitors serving the Puerto Rico mal"ket will be

impaired by the removal of ally of the constituent local network elements that complise UNE-P,

trallSpOli alld lugh capacity loops alld entrallCe facilities.

Puelio Rico is lUlique in compalison to geograpluc mal'kets on the mainlalld for the

fundalllental reason that it is all island alld therefore is more isolated and less developed.33 There

are a limited number oftelecOlllimuucations facilities available in Puelio Rico and few or no

CLECs with whom a competitor Call interconnect.34 Fmiher, as the Board fOlUld in its Waiver

Petition, the Puelio Rico mal'ket does not have a robust secondalY market to supply the neceSSalY

teleconul1unications suppOli alld facilities that competitors need to compete, such as vendors,

consultants, teclllucal expelis, alld other critical resources that al"e readily available in other

jurisdictions.35 hldeed, evidence demonstrates that no such secondaly mal"ket exists in Puelio

Rico. Because ofPuelio Rico's isolation alld distallce from other centers of COlllil1erCe,

32 USTA I, 290 F.3d at 422; USTA II, 359 F.3d at 563.

33 Walker Aff. at ~~ 15, 21.

34 Id. at ~ 20.

35 Waiver Petition at 24.
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competitors operating in Puelio Rico face costs associated with importing the specialized

equipment and services neceSSaIy to construct aIld operate their businesses that aI'e not

encountered by competitors on the mainlaIld.36

Puelio Rico is also lU1ique in that the incmnbent provider, PRTC, was fonnerly a

govemment-owned entity and was only plivatized fom yeaI's ago. PRTC's service is generally

inferior in quality to that in other aI'eas of comparable size.37 For example, it takes an average of

10 days to install a basic POTS line aIld three to fom days to repair one. High cap circuits take

all average of 45 to 60 days to install ifthere aI'e facilities available. If no facilities aI'e available,

delays of up to one year are connnon.

hl addition, PRTC still maintains maI1Y of the chaI'acteristics of a veliically integrated

monopoly.38 The hlcumbent's market share dWaI'fs the shaI'es of all of its other competitors

combined. The hlcmllbent provides lines to ninety-seven percent (97%) ofthe residential aIld

business customers in Puelio Rico.39 The CLEC market is viliually split between only two

competitors, WorldNet aIld Centemual.

Fmiher, PRTC was graIlted the ability to provide long distaI1Ce services in 19Sio aIld

was never subject to the market opening requirements of Section 271, even though it was

subsequently bought by Verizon in 2000.41 No less authority on the subject thaIl the Puelio Rico

Board has recently found that the market in Puelio Rico is "more embly01uc than conesponding

36 Walker Ajf. at ~~ 15, 21.

37 Walker Aff at ~ 24.

38 Market Power Orders supra 11. 11; Walker Aff at ~ 20.

39 WalkerAff at~ 18.

40 PRTC Long Distance Order supra n. 7.

41 Application ofGTE CO/p., Transferor, and Bell Atlantic COl])., Transferee, For Consent to Transfer Control of
Domestic and International Sections 214 and 310 Authorizations and Application to Transfer Control ofa
Submarine Cable Landing License, CC Docket 98-184, Memorandum Opinion and Order, FCC 00-221, 15 FCC
Rcd 14032 (2000).
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markets on the mainland. ,,42 For this reason, the Commission must treat the market in Puerto

Rico as its own market, separate and distinct from markets on the mainland.

Because the primalY cause of impainllent within the Puelio Rico market stems fi'om

PRTC's use of its market power to create operational balTiers to competitive ently, the specific

geographic mal'ket definition within the Puelio Rico Market does not significantly affect the

outcome of all impainnent analysis.43 Tlus is because, at its core, the c1uef impainnent

competitors face stems fi'om their inability to obtain access to critical facilities controlled by the

monopoly calTier -- PRTC. With PRTC controlling these facilities throughout the island, there

are cUlTently no geograpluc al"eas within Puelio Rico where competitors al'e more or less likely to

receive these services thall in ally other al·ea. Simply put, competitors cannot access these

facilities anywhere on the island. As the Board noted in its Waiver Petition, the separation of

Puerio Rico into distinct markets "effectively does not matter.,,44

At a minimlUll, WorldNet believes that the COlmnission must treat Puelio Rico as its own

sepal'ate and lUuque mal'ket for plU]Joses of its UNE impai111lent allalysis lUlder Section 251.

Beyond this, WorldNet believes that it is unneceSSalY to subdivide the Puelio Rico mal'ket for

plU]Joses of the Commission's analysis here, as it would lU111eCessalily complicate the allalysis

without providing ally corresponding benefit in the c1al'ity ofthe result. However, to the extent

that the Conullission feels that it must do so, WorldNet believes that the mal'ket definition used

by the BOal'd in the Waiver Petition is acceptable. Specifically, the Board "folUld that the most

appropriate market defuution within Puerto Rico is one that identifies three specific markets for

three distinct metropolitall al'eas: Sall JUall, Ponce, and Mayaguez; alld one complising the rmal

42 WaiverPetition at 5.

43 See Waiver Petition at 14.

44 [d. at 14.
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portions of [Puerto Rico]. ,,45 But even if subdivided into four markets, the record is clear that

competition is equally impaired throughout Puerto Rico.

2. The Commission Should Give Substantial Weight to the Findings of
the Telecommunications Regulatory Board of Puerto Rico.

In the Triennial Review Remand NPRMthe Commission requested that the pmiies to this

proceeding file smmnm-ies of the state proceedings undeliaken pursumlt to the Triennial Review

Order.46 For Puerio Rico, the Commission has available to it not only a sununmy ofthe

proceeding, but ml actual finding by the Puelio Rico Board that competitors are impaired without

access to switching for serving enterplise customers.47 Puerio Rico is the only jmisdiction in the

entire countly to complete the monmllental task of conducting a full investigation into the level

of impainnent competitors face in providing services to enterplise customers without access to

UNE switching, mId file a petition with the Commission seeking a waiver of its enterprise

switching rules for Puerio RicO.48 In the Waiver Petition the Bom-d fOlUld clem- and convincing

evidence of systemic mId pervasive operational impai11llents in Puelio Rico.49 These finding

were developed through a full evidentimy proceeding in which each pmiy's due process rights

were assured mId included discovery, direct mId reply testimony, cross exmllination of witnesses,

and a hem-ing before the Board. Fllliher, the facts considered mId much of the mlalysis applied

by the Board in reaching its conclusion moe directly relevmlt to the COlmnission's inquiry here

regarding mass mm-ket switching, high capacity trmlspOli and loop UNEs. For these reasons, the

45 Waiver Petition at ~13.

46 Triennial Review Remand NPRM at ~15; Triennial Review Ordel~ 18 FCC Rcd 16978.

47 See Waiver Petition supra n. 4; see also Wireline Competition Bureau Seeks Comment on Waiver Petition Filed
By the Telecommunications RegulatolJI Board ofPuerto Rico for Enterprise Market Svvitching Impairment, CC Doc.
Nos. 01-338, 96-98, 98-147, Public Notice, DA 04-7 (reI. Jan. 9, 2004).

48 See Waiver Petition supra nA.

49Id.
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COlmnission should accord the findings of the Board in the Waiver Petition substantial weight

and deference.

As requested in the Triennial Review Remand NPRM,50 the Board's Waiver Petition and

select materials from the state-level proceeding that led to the Board's Waiver Petition51 are

attached.

3. Competitors Are Impaired Without Access to Mass Market Circuit
Switching in Puerto Rico.

In order for competitors to be able to provide services to end-users in Puerto Rico, over

the long tenn, they must be able to successfully implement a viable business plan relying upon

facilities-based competition in whole or in part. In order to implement even pmiial facilities-

based competition, CLECs must be able to gain access to poles, conduits, lights of way,

signaling, databases, lllunbeling resomces, mId lllunber pOliability; intercOlU1ect their facilities

with those of the incmnbent; and they must be able to pmchase trmIspOli, collocation, cross

connects, mId UNE loops from the incmnbent.

Because of the significant, and nationally lUlprecedented, operational problems associated

with obtaining access to loops in Puelio Rico, competitors seeking access to PRTC's loops

cmTently have no option other than using PRTC's local switching to gain memungful access to

mass mm'ket customers.52 These operational difficulties, wluch were clearly established in the

Board Waiver Proceeding, include a specific inability to obtain cross connects mId collocation

and a demonstrated track record of general difficulties in getting PRTC to live up to

commitments to provide wholesale services to competitors.53 Due to these operational bmTiers,

50 Triennial Review NPRM at ~ 15.

5! Waiver Petition Proceeding supra n. 3.

52 Walker Aff. at ~ 20.

53 Waiver Petition at 19 - 22.
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competitors in Puelio Rico are impaired within the meaning of Section 251 without access to

unblUldled switching to serve mass market customers.

hl the Triennial Review Order, the COlllinission made a national finding that competitors

are impaired without access to switching for serving mass market customers due plimarily to the

difficulties they face regarding ILEC hot cut procedures.54 Specifically, the Commission fOlUld

"that a seamless, low-cost batch hot cut process for switching mass market customers from one

calTier to all0ther is neceSSalY, at a minimum, for cal1.iers to compete effectively in the mass

market.,,55 The Comi in USTA II did not find fault with the Commission's allalysis in reaching

tIns conclusion.56 Rather, the Comi held that the Commission could not make a national finding

of impainnent where it was cleal" from the record that the conditions regal"ding hot cuts wInch the

COlllillission relied upon did not exist in all geograplncal"eas throughout the count1y.57

Notlnng has Challged since the iSSUallCe ofthe Triennial Review Order that would call

into question the Commission's thorough analysis regal"ding the impOliallCe ofbatch hot cut

procedures for switched based competition.58 The Commission's detennination that all ILEC's

ability to provide hot cuts is a milnmmn requirement for a finding of impaimlent lUlder Section

251 of the Act is still appropliate fi"om both a legal alld policy perspective. Accordingly, the

Coml1nssion should use tIns same allalysis in making its own mal"ket-specific allalysis of

impaimlent in Puelio Rico.

The facts showing impainnent without access to mass market switching in Puelio Rico

al"e clear alld convincing -- this is not even a close case. Not only does PRTC not have a batch

54 Triennial Review Order at ~ 487.

55 Id. at~ 478 (emphasis added).

56 USTA II, 359 F.3d at 570.

57 Id.

58 See Triennial Review Order at ~~ 464 - 475.
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hot cut process as described by ConU11ission in the Triennial Review Order, PRTC had, as of

JanUalY of tlus year, never provided even a cross connect, let alone the mass batch hot cuts that

al-e so widely available :limn ILECs on the mainland.59 Competitors in Pumio Rico do not have

the luXluy of debating the nuances regal-ding the exact batch hot cut perfonnance metrics alld the

economic implications of various rate structmes that the Commission considered in the Triennial

Review Order.60 Rather, as of at least JanualY of this year, not one competitor has successfully

obtained a loop as UNE in Puelio RicO.61 And PRTC does not even have a draft procedme to

provide a hot cut.

Indeed, after developing a full record on PRTC's ability to provision UNE loops to a

competitor's switch, including a healing with and cross-examination ofwitnesses, the Board

dete11luned that it would be ''lmrealistic'' to expect PRTC to provide the services neceSSalY for a

competitor with a switch to access loops without difficulties and delays evenlUlder the best of

circumstances.62 Moreover, as the BOal-d pointed out,

[t]he record reveals beyond tIus, however, that PRTC's case does
not involve the best circmnstances. Rather, the record
demonstrates a track record of PRTC wholesale service failures
(including specific collocation failmes) that malce PRTC's claims of
instant alld unprecedented competence even less credible. Indeed,
tlus documented track record includes instances where even after
two to four years of expelience alld oppmimuty, PRTC has failed to
devote the resources or attention neceSSalY to provide even the
most basic services alld facilities without substantial operational
problems. G3

The BOal-d concluded that

59 Waiver Petition at 20 n. 26 (citing Conea Direct Testimony at 8).

60 See e.g. Triennial Review Order at ~~ 468-475.

61 Waiver Petition at 20.

62 Waiver Petition at 20.

63 Id. at 21.
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it is difficult to envision any stronger showing of an operational
balTier than an ILEC that has absolutely no expelience in
successfully providing stand alone UNE loops or cross-connects
and velY limited expelience in providing collocation. Indeed,
perhaps the only possibility to have a stronger showing is to have a
record in which the ILEC not only does not have any successful
experience, but actually has negative experiences in providing these
services and a consistent track record of being unprepared,
uninterested, and incapable of providing wholesale services as and
when required or promised. Such is the finding the Board makes
regarding the Puelio Rico Markets. 64

a. There Has Not Been a "Significant" Deployment of Local
Wireline Switches by CLECs in Puerto Rico.

The conclusion reached by the Board regarding the impaU111ents competitors face in

Puelio Rico, and the facts that suppOlied tIns conclusion, should be enough for the Commission

to find that competitors aloe impaired without access to mass market UNE switclnng in Puelio

Rico. However, over and above tIns conclusion regarding the operational baniers competitors

face in Puelio Rico, the facts regardu1g switch deployment al1d the general state of competition

in Puelio Rico leave no room for doubt that competitors are impaired without access to mass

mal-ket switching in Puerto Rico. The impact that PRTC's failme to comply with even the most

basic unblUldling obligations has had on competition in Puelio Rico is apparent when reviewing

the facts and stands as all object lesson in suppOli of the COllli11ission's focus on loop

provisiOlnng in conducting its impau1nent analysis.

In the Triennial Review Order, the Commission concluded that evidence of actual switch

deployment U1 a mal-ket served to show that competitors are not impaired with regard to access to

mass market switching U1 a given market.65 The Commission reasoned that "the presence of

64 !d. at 23.

65 Triennial Review Order at ~ 498.
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facilities-based competition is the best indicator that requesting caniers are not impaired.,,66

Based on tIns analysis, the demonstrated track record with regard to actual deployment of

switclnng and other facilities in Puerto Rico :fi.uiher supports the conclusion that competitors are

impaired without access to mass market switclnng in tIns market. Specifically, the record in tIns

case reflects that PRTC owns all but fom (4) of the one hlUldred and eight (108) local service

switches currently installed and operating anywhere in Puelio RicO.67 TIns is less than three

percent of the switches in PUelio Rico. Moreover, the fom Class V CLEC switches in Puelio

Rico are all for wireless services and are owned by a single CLEC, Centemnal,68 and it does not

make these switches available for competitive access to UNE loops. Centemnal uses three of

these four switches primarily for wireless customers.

In the Triennial Review Order, the ConU11ission detel111ined that the states must conclude

that there is no impainnent in any market where three (3) competitive providers have deployed

switches in a pmiicular market or two competitive providers ma1ce switches available on a

wholesale basis. 69 These criteria m"e not met in PUelio Rico even when the entire

Commonwealth is considered a single mm"ket because only one CLEC has deployed its own

switches in the whole ofPuelio Rico.70

Fmiher, as the COlmnission acknowledged in the Triennial Review Order, without access

to a memling:fi.ll batch hot cut process, access to switching will remain necessmy in Puelio

Rico.71 In the Triennial Review Order, the Commission stated that "[w]e believe that [the

66 Id.

67 Waiver Petition at 16.

68 See Centemlial Response to Board Initial Information Request IL2.

69 Triennial Revievll Order at ~~ 501,504 - 505.

70 Waiver Petition at 16.

71 Triennial Review Order at ~ 502.
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impai111lent that requesting caniers expelience due to inadequate hot cuts] is lUllikely to change

until incmnbent LECs implement batch hot cut processes. ,,72 The Commission continued that "in

light of the batch hot cut processes we are requiling the states to approve and implement, we

believe that competitive carriers will likely begin to utilize self-provisioned switches in greater

lllUllbers going fOlward. ,,73

As established in detail above, not only does PRTC not have a batch hot cut process, it

had until very recently never provided even a single cross connect. Because of the significant

and persistent operational baniers competitors face in Puelio Rico, WorldNet mges the

Commission to take the actions neceSSalY to ensme that switching remains available in Puelio

Rico lUltil PRTC has all actual demonstrated ability to perf01111 batch hot cuts. CUlTently, PRTC

has not even priced a hot cut much less "batch" hot cuts. Nor is there ally record evidence

suppOliing PRTC's claim that it is "ready, willing alld able;" the Commission should discOlUlt

ally such a claim. Without Commission action, switch deployment in Puelio Rico will be

completely mealllngiess because of the inability to connect switches to UNE loops.

b. There Is No Meaningful UNE-L Competition in Puerto Rico.

hl addition to the fact of low switch deployment in Puelio Rico, the record developed in

the BOal"d's Waiver Petition Proceeding reflects that CLECs in Puelio Rico are not able to

compete successfully in providing switched services via collocation alld bacldlaul trallSpOli (i.e.,

UNE-L). hl fact, they aloe not competing at all. The record in the BOal"d's Waiver Petition

Proceeding indicates that as of JallUary 2004 not one CLEC in Puelio Rico was providing

switched services using UNE-L. 74 hldeed, the only CLEC to deploy its own local switches in

72 !d.

73 Id.

74 Waiver Petition at 17.
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Puerto Rico (i.e., Centemlial) had to fight with PRTC for over three years in order to obtain the

collocation necessary for a UNE-L based service platform and only VeIy recently received its

first collocation space.75 Acllieving even tIns limited milestone required a formal complaint filed

with the Board.76 hl the complaint, Centemnal reported that PRTC failed to meet a July 2003

interconnection agreement deadline for a nmnber of Centennial collocation orders and that other

Centennial collocation orders have been pending with PRTC for over three years.77 Centemnal

commented on the record in the BOal"d's Waiver Proceeding that despite its settlement of its

complaint against PRTC, the collocation process devised by PRTC is still "highly problematic"

alld that "mallY issues remain."78

PRTC has proven itself to be lU1willing alld unable to provide wholesale services to

competitors in a conmlercially reasonable manner. For eXalnple alld as the record in the BOal"d's

Waiver Petition proceeding reveals, in 2001 PRTC conunitted to be "ready, willing, and able" to

ma1ce UNE-P available in Puelio Rico by October 1,2002. 79 This was ahnost a yeal'later than

ilntially promised alld over six yeal"S after it was first required by federal law to do so. However,

on October 1,2002, PRTC could not alld did not provide UNE_P. 80 Although PRTC did accept

and process ilntial UNE-P orders, it did not have the processes or systems in place to provision

these services appropliately81 hlstead, PRTC rushed orders tlu"ough a ma1ceslnft, problematic

procedure £i.-aught with elTors and only when faced with a complaint filed by WorldNet. hl fact,

75 See Bogaty Rebuttal Testimony at 3 (lines 5-11) (relying on Centennial Puerto Rico License CO/po v. PRTC,
Request for Emergency Order and Complaint, Case No. JRT-2003-Q-0070 (filed May 13, 2003) ("Centennial
Complaint").

76 Centennial Complaint supra n. 91.

77 See Bogaty Rebuttal Testimony at 3 (lines 5-11) (relying on Centennial Complaint).

78 Waiver Petition at 22.

79 Waiver Petition at 22.

80 Id.

8! Id.
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WorldNet' s orders are still plagued with significant and costly process breakdowns, including

completely unnecessary disconnection of end user customers, widespread and recmring billing

elTors, and a billing system that, according to PRTC, was (and still is) not yet configmed to

charge WorldNet based on WorldNet customers' actual usage ofUNE-P lines. 82

Two unresolved problems stand out. First, PRTC uses a makeshift code to intemally

transfer a circuit to UNE-P which is the same as the code for disconnects. As a result, WorldNet

cannot tell the difference between a PRTC disconnect and a transfer. Even PRTC intemally

confuses these codes and inappropriately shuts customers' service down as a result. Second,

PRTC still uses an inaccmate, temporary composite rate developed by WorldNet three years ago

to invoice local switching. PRTC has made no perceptible effort to COlTect this persistent billing

elTor.

Given this record, it is not smprising that the Board fOlUld that the record reveals that

PRTC has had fom years of expe11ence in providing resale services to WorldNet. 83 Yet, despite

continuing WorldNet complaints, meetings, and PRTC promises, PRTC is providing bills to

WorldNet that require, according to WorldNet, it to malce approximately 5,000 manual

adjustments each month and, in some cases, reflect elTors that have been included on evelY

WorldNet bill for the past fom years. 84 Even worse, several of the elTors remain indecipherable

and unexplained by PRTC after fom years.

In sum, any national finding regarding "significant" CLEC switch deployment, and

"successful" UNE-L based competition has absolutely no basis in fact in Puelio Rico and any

such finding should not be applied to tIns market.

82 Id.

83 !d.

84 Id. (citing Bogaty Direct Testimony at 4 (lines 4 - 10)).
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c. PRTC Is Not Ready or Able to Provide Other Services
Necessary for CLEC Switch Deployment.

Over and above the operational baniers discussed above relating to UNE provisioning,

there aTe other operational baniers to competitive entry in Puelio Rico that wanant a finding of

impainnent without access to mass market UNE switching. This evidence of operational baniers

again reflects problems created by PRTC's inexperience and its history of ignoring service

obligations. For example, the record indicates that PRTC is not providing local lllU1lber

pOliability to CLECs in Puelio Rico; as the BoaTd noted in the Waiver Petition, "[l]ocal lllU1lber

poliability is a vital and necessary component to CLEC switch deployment, and it is an

obligation and issue that PRTC has largely ignored.,,85

Similarly, the record indicates that PRTC has little to no experience in cooperating with

competitors to gain or share access to neceSSaIy easements or rights-of-way provided by third

paIiies.86 Quite simply, without tlus experience in joint provisiOlung and in the absence of aIlY

existing service commitments or processes, PRTC remains in a position to :fillstrate CLEC effOlis

to deploy facilities and create additional operational baITiers to competitive maI"ket ently.

d. The Likely Revenues for CLEC Entry Into Puerto Rico
Markets Are An Economic Barrier.

hl addition to the operational baITiers competitors face in Puelio Rico, the record also

establishes an economic baIlier in that likely revenues would not justify CLEC service to the

Puelio Rico mass maI"ket without access to PRTC switc1ung, traI1SpOli aIld lugh capacity loop

aIld entl"aI1Ce facilities. hl SllmmaIY, tIus record established that a CLEC would need to add at

least 200 DSls per month (which aIll0unts to 4,800 loops) to economically justify the

85 Waiver Petition at 24.

86 See Bogaty Direct Testimony at 5 (lines 34-37).
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deployment of a switch, collocation, and obtaining UNE 100ps.87 hI other words, even ifPRTC

could provision timely, cost-effective cross connects in sufficient volume, which the record

indicates it cannot, switch deployment could only be justified by CLEC market penetration

numbers that far exceed levels achieved by any CLEC in Puerto Rico. Simply put, the record

plainly establishes the existence of economic balTiers - - separate and distinct from the

operational baniers ah"eady addressed - - that are sufficient to demonstrate impaimlent on a

granular basis in Puelio Rico.

4. Competitors Are Impaired Without UNE Access to High Capacity
Transport and Loops in Puerto Rico.

Once competitors in Puelio Rico are able to successfully obtain the collocation and hot

cuts neceSSalY to deploy their own switches in Puelio Rico, they will still have no option but to

rely upon PRTC interoffice transpOli alld high capacity loops to provide services to customers.

Under even the best-case scenalio, a CLEC switch owner has only two potential altematives for

obtaining trallSpOli in Puerto Rico: PRTC or Centemlial. However, as discussed, Centennial is

collocated in only velY few PRTC offices. Moreover, it is entirely lUlc1eal" whether Centemlial is

willing or able to provide trallSpOli to allother CLEC alId, if so, whether PRTC has the systems,

procedures alld processes in place to facilitate the cross connections of facilities among CLEC

calTiers in its central offices.

hI most installCeS, it is llighly unlikely that Centemlial will even have facilities to serve a

paliicular route. hI installCeS where there is no competitive altemative, WorldNet would be

compelled to obtain trallSpOli from PRTC, which would have no incentive to provide this service

swiftly or at a competitive plice. Based upon the expeliences regal"ding cross COlUlects and

collocation to date, it would appeal" that PRTC does not have the necessary systems alld

87 See Wood/Pitkin Rebuttal Testimony at 4 (lines 41-44) & 5 (lines 1-14).
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processes in place, nor is it likely PRTC has even contemplated developing such capabilities.

Thus, the market in Puerto Rico is far too underdeveloped to expect meaningful high capacity

loop and transport deployment until competitors are able to aggregate the customers necessary to

justify the significant expense tIlis deployment would require.

As the Commission has recognized, deploying transport and loop facilities is an

expensive and time-consuming process. 88 WIlile tllis is true throughout the cOlUTtry, the lack of

teleCOnUTIllllications support vendors and expertise in Puelio Rico, in addition to the added cost

of shipping to the island would, if anytlling, increase the costs and bmdens associated with the

deployment of these facilities. Thus, the Commission's findings that competitors are impaired

without access to lligh capacity transport and loops remain true in Puerto Rico and the

Commission must act to make these elements available to competitors to promote the

development of robust facilities-based competition in Puerto Rico.

5. The Commission Should Immediately Grant The Petition By The
Telecommunications Regulatory Board of Puerto Rico Regarding
UNE Access to Enterprise Switching.

The interests of upholding COlllinission processes and the exigencies of the monopolistic

teleconuTIllllications market in Puelio Rico dictate that the Conunission should illlillediately

grant the Board's Waiver Petition regarding enterplise market switclling impainnent. As

discussed, the Board conducted a full investigation, including holding hearings, conceming the

level of impaimlent faced by competitors providing services to enterplise customers without

access to UNE switclling. The Boar-d also filed a petition with the COlllillission seeking a waiver

of its enterprise switclling mles for Puelio Rico. The Board fully complied with the

COlllinission's processes, and the COlllinission should adopt the findings that resulted from the

88 Triennial Review Order at ~ 371.
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Board's thorough investigation. Moreover, USTA II did nothing to disturb these rules and or the

Commission's process for reviewing the Waiver Petition.

" hI tIus context, state c01mmssions are allowed merely to petition
the FCC for a waiver of the lUlblUldling order; the FCC has not
granted the States authority to malce final decisions on such matters
as the existence of impainnent. ,,89

The Conllmssion should act to grant the Waiver Petition ilmnediately. Not only have

PUelio Rico's competitive can-iers been awaiting such action for 10 months but PRTC is now

using its monopoly power in Puerto Rico by tIll"eatelung to disc01111ect UNEs from competitive

calTiers' provision of service to customers with four or more lines (even though the four line

carve-out rule does not, and never did, apply in Puerto Rico). The need for C01mnission action

supp01iing the Board's hard work and preserving milumal amount of competition in Puerto Rico

is both wan-anted and urgent.

IV. CONCLUSION

This is not a difficult case. None less than the TelecommlUucations Regulat01Y Board of

PUelio Rico has recogIuzed that the telec01mmuucations market in Puerto Rico is years belund

the rest of the countly and set f01ih in detail to tlus C01mmssion a laundlY list of operational

impail1llents that requesting can-iers face in trying to enter the facilities-based market in Puelio

Rico in its Waiver Petition. There is only one switch-based competitor in the whole

Conllllonwealth, there is little or no competitive access to UNE-L, and the hIcmnbent in Puerto

Rico has no hot cut ability and in fact has no experience providing basic wholesale cross

cOllllects.

Nor is it likely that PRTC will be able to provision UNE-L in a c01mnercially meaIUngflll

way anytime soon. Even the most basic UNE was provided in Puerto Rico less thaII two years

89 USTA II, 359 F.3d at 587.
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ago and provisioning and billing problems still remain to the point that high cap UNE-P has

never existed in Puerto Rico. Moreover, the first collocation in Puelio Rico was completed less

than a year ago after a tortured three-year history of stops and stalis alld intrallsigence by PRTC.

The record cleal"ly demonstrates that competitors aloe impaired without access to both

mass mal"ket alld enterprise switching, trallSpOli alld high capacity loops in Puelio Rico. For

these reasons, the Commission must act to keep these elements available in Puelio Rico at

mal"ket-opening TELRIC rates.
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